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 Honorable Tom Reavley Letter Opinion No, MS-253

Secretary of State :

Austin, Texas . Re: Proper date for holding
' . election on H.J.R. 30,

Dear Mr Reavleyz . . . 54th Legialature.

Your request for an opinion reads as follawa:

"The 54th Legislature passed nine joint
resolutions proposing Constitutional amend-
ments and providing for an election by the
people on each., On elght of these resolu-
tions, 1t 18 provided that the election shall

_be held on the first Tuesday following the
first Monday in Neovember, 1956 [Ebneral elec-
tion day/. - This wiil csuse the day to fall
on November 6, 1956, In H.J.R. No. 30, how=~
ever, it was provided in Section 2 that bhe
amendment shoitld be submltted to the electors
'on the second Tuesday in November, 1956."
This day would fall on November 13, 1956.

"gince there would be no cause for a
special election except this resolution, and -
since 1t would be extremely expensive to ‘

- duplicate the electlons, and since the Leglis~-
lature surely fntended to hold this election
on the .same day as the General Election, but
in vievw of the specific language, we respect-
-fullg request your opinion on the following
oints .

_ "(1) Ia 1t necessary for a separate
election to be held on November 13, 1956 for
a vote on.H J.R. No. 30%

"(2) If the first question is &nswered
in the affirmative, may this office cause to
be published, the text of E.J.R, No. 30 at
the same time and in the same newspapers as
the publication of the other Constitutional
amendment s ? )
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"(3) If the answers to the first and
second questions ere in the affirmative, what
type of notice are we required to make to dis-
tingulsh clearly that elght of the amendments
are to be voted on on one day and the ninth
anendment to be voted on a week later?"

Section 1 of Article XVII of the Constitution pro-f

" wvides 1n part:

. “The Legislature, at any biennial ‘session,
by & vote of two-thirds of all the members elect-
-ed to each House, to be entered by yeas and
nays on the journals, may propose amendments to
the Constlitution, to be voted upon by the quali-
fied electors for members of the Legislature,
which proposed amendments shall be duly pub-
lished once a week for four weeks, ‘commencing at
loast three months before an election, the time
of which shall be specified by the Legislature,
in one weekly newspaper of each county, 1n uhich
-~ such 8 newspaper may be published e o o

The Constitution requires that the time of the elec- -

tion shall be specified by the lLegislature, and an election on . -

. & proposed amendment cannot be held on any other date. Cart- o
 ledge V. Wortham 105 Tex. 585, 153 S.W. 297 (1913); AttTy =
en, Op. O- 1946), 8o long as sufficient time is allowed -
.for compliance with the requirement for publication commencing
at least three months before the election, the Leglslature has
complete freedom to determine on what date the election shall
be held. It 1s within the power of the Legislature to provide

for submission of different amendments on different dates and
to set a date other than general electlion day.

Joint resolutions are sub ject to the ordinary rules
of statutory construstion. 82 C.J.3. 560, 3tatutes, sec. 320.
As & general rule, unambiguous provisions of a legislative asct
are not open to "construction” and cannot be varied to give
them & meaning different from that expressed by the langusage
used. This principle 1s stated iIn 39 Texas Jurisprudence 160,
Statutes, sec. 88, as follows:

"Resort may be had to the canons of construc-
tion when necessary to determine the meaning of an -
ambiguous statute. But a court will not assume to
construe or interpret a statute if there is no
necessity for it to do so, that 1s, 1f the statute
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18 susceptible of but one construction. On the
. contrary, it is settled by many declsions that
there 18 no room for construction when the law

.- 18 expressed in plain and unambiguous language

. and 1ts meaning is clear and obviocus. In such

...8 case the lawv will be spplied and enforced as
- 1t reads, regardless of its pollicy or. purpose,

- or the justice of its.effect. In other vords,
.a court is not authorized to indulge in con-

. Jecture as to the intention of the legislature,.
-or to look to the consequences of a particular,
oonstructionf unless the meaning of the statute

- 18 doubtful," . : '

.. - ..An exception- to this rule is that the substitution
of one vord for aznother is.permitted vhere it 1s obvious that
the vord used is the result of a grammatical or clerical.
error. 2 Sutherland, Statutory Construction (3rd Bd. 1943).
458, sec. 4925; Chambers V. State, 25 Tex. 307 (1860);.Att'y
Gen. Op, V-1117-. + However, both under the usual-con~'
ception of what constitutes a clerical error and under the
rulings hereinafter discussed, the words "second Tuesday" can-
not be taken as a clerical error for "first Tuesday" or "first

Tuesday after the first Monday." = -

- House Joint Resolutlion No. 62 of. the 49th Leglis-
lature provided for submission of a proposed smendment on the
first Thursday in November, 1946. The legislator who intro-

duoced the resolution brought a proceeding in the Supreme Cowrt

of Texas for a writ of mandamus.ordering the Secretary.of State
to. ¢ertify the proposed amendment to the voters on the first
Tuesday in November, 1946 (which was genéral élection day),’
alleging that the Leglslature. intended to-provide for subnissio
on that date. The petition stated that the conference committe
report .adopted by the Legislature was dictated and transcribed
on the last day of the session, that the stenographic notes in
the possession of the relator showed .that the word "Tuesday"
bad dbeen dicated but that 1t had been erroneously transcribed
to read "Thursday,” and that the error was not detected be-
cause there was not sufficient time to proofread the report
before the Legislature voted on 1t. W. R. Cousins, Jr. v.
Claude Isbell, Secreta of State, Cause No.  A-850 (unreported)
motion Tor Iqave Eo:ff%e petition for mandamus overruled -
April 17, :2946. The Supreme Court overruled the motion with -
the following notation: . "See Willliams v. Taylor, 83 Texas 867,
19 S.W. 156; Ellison v. Texas Liquor Control Board, 154 S.W.
(2) 322, : (vrit of error refused); 39 Tex. Jur. p. 121,
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sec., 60; 50 Am. Jur. p. 129, secs. 148-150." These authori-
ties announce the "enrolled bill rule" to the effect that the
oourts will not look beyond the enrolled bill to ascertain
vhether it has bheen regularly enacted, or the terms of the
statute in case of alleged discrepancies, Unlike the resolu-
tion there under consideration, there is nothing in the legis-
lative history of E.J.R. 30 to indicats an intention to pro-
vide for submission on any day other than ttie one stated in
the enrolled resolution; but this precedent by the Supreme
Court precludes varying the language used even if there was
evidence that the Leglslature intended to provide for sub-
mission on general electlion dsay.

Another similar situation arose in connection with

‘submission of E.J.R. 34 of the 25th Legislature. Section 2

of the resolution provided for an elestion on the firat

Tuesday in November, 1898, General election day in that year

fell on the second Tuesday in November. In an opinion from -

the Attorney General's 0ffice to the Governor, dated March 11,

%398 (Lott:ra of Attorney General's Office, Book 95, P. 575)
vas sald: -

"From the language in this section it 1s very
clear that the election on this constitutional -
anendment is required to be held on the first
Tuesday in November, 1868, There is.absolutely no
ambiguity in the language used with reference to
the time fixed for holding sald election. There
is 'no room for construction. It thersfore follows
that the eleatlion provided for in sald section
nmust be held on the day therein named."

In viev of the foregoing authorities, your first

Question is ansvered in the affirmative.

In ansver to your second question, the text of H.J.

| 30 may be published at the same time and in the same news- -

pap:ra as the publication of the other constitutional amend-
ments.

In ansver to your third question, no particular
type of notice is required to distinguish between the eight
amendnents which are to be submitted on general election day
and the proposed amendment in H.J.R. 30, to be submitted a
veok later. We suggest that the publication be made under
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' appropriato headings showing the dirferent election dates,

and we think the following would be sufficient:

. PROPOSED CONSTITUTIONAL AMENDMENTS
"T0 BE VOTED ON AT AN EI';EGTION T0 BE
'HELD ON NOVEMBER 6, 195

_PROPOSED CONSTITUTIONAL .AHEND!ENT
" TO BE VOTED ON AT AN ELECTION TO
BE HELD ON NOVEMBER 13, 1956.

APPROVED:

John Atohison
Reviever

J. A, Amis, Jr.
. Revliewer

L. W. Gray -
8pecial Reviewer.

'mvis Grant .
Firat Assistan‘b

Jolin' Ben Shepperd
Attorney Genera.l '

Yours véry truly, -

JOHN BEN SHEPPERD
Attorney General

Mary :. wall _

" Assistant’



